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seconded by L. P. Lowe, and was adopted,
wherein recitals were made referring to sald
contract of August :2, 1901, and declaring
that the parties of the third part of said con-
tract had purchased certain real property in
the city of Los Angeles, and had erected on
said premises & coke and gas plant complete
in accordance with the terms of sald contract,
and had done certain other things therein
mentioned, and were now ready to convey to
this company, or a party designated by it, the
said land and coke and gas works, etc.,, and
accept the bonds of this company therefor,
and it was resolved that this company accept
the conveyance from the said Caroline W.
Dobbins and Thaddeus Lowe of sald property
therein mentioned, and that the president
and secretary of this company be authorized
to deliver to sald Caroline W. Dobbins and
Thaddeus Lowe bonds as therein described,
as authorized by this company on the 14th
day of November, 1901.

On the 12th day of February, 1903, there
was filed with the clerk of the county of Los
Angeles a purported certificate of creation of
bonded indebtedness of the Los Angeles Sub-
urban Gas Company, signed by T. 8. C.
Lowe as chairman and Lynn Helm as secre-
tary of the stockholders’ meeting before men-
tioned, and also signed by the above-mention-
ed five directors. A certified copy of the said

.certificate was also at about the same time
filed in the office of the secretary.of state.
In April, 1903, Mrs. Dobbins executed and
delivered to the Los Angeles Suburban Gas
Company a deed in accordance with said con-
tract, and a bill of sale was also executed and
delivered by Mrs. Dobbins and Thaddeus
Lowe to the same corporation covering cer-
tain other property, and thereby completing
the performance of said contract of August
2, 1901, as to those matters on the part of
the parties of the third part therein. Upon
the evidence of these records, together with
other records and testimony not necessary to
state more extensively at this moment, the
court found in favor of the cross-complain-
ant upon the issues presented with respect to
the allegation that the proceedings above not-
ed were actual and valld proceedings of the
corporation by its board of directors and by
its stockholders and by its president and
secretary respectively; and that said bonds,
being unpaid, were valid obligations of the
corporation secured by sald mortgage or deed
of trust; and that the cross-complainant
was entitled to decree as entered herein,

It is contended by the defendants and ap-
pellants that the evidence is insufficient to
support these findings.

[1,2] L. P) Lowe testified that he was not
present at the meeting of the board of di-
rectors on November 7, 1901, and S. C. Lowe
testified that he was not present. As above
noted, the minutes of the meeting show the
absence of L. P. Lowe and the presence of
8. C. Lowe. The certificate of creation of
bonded indebtedness, which was signed, as
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above stated, by all of the directors, recites
that the meeting was regularly called and
held, and shows the presence of four direc-
tors; L.P. Lowe being absent. It therefore
appears from the evidence, without any con-
tradiction. of the fact, that at this directors’
meeting at least one director was absent.
The testimony of two directors that they did
not recelve any notice would be sufficient to
show that no notice in writlng had been giv-
en to the directors of the holding of said
meeting, unless we can say that the court
was entitled to base a contrary finding upon
the presumption that a meeting thus held
was regularly called, and upon the recital in
the certificate of bonded indebtedness that
sald meeting was ‘“regularly called.” If the
purported meeting of November 7th was not
a valid meeting of the board of directors, the
same defect applies to the adjourned session
of that meeting on November 14th, unless the
court could base a contrary finding upon a like
~presumption as before and the recital in said
certificate of bonded indebtedness that all
of the directors of the company were pres-
ent at the directors’ meeting of November
14th. The principal point upon which the
appellants are able to rely in support of their
claim that a notice of the meeting was neces-
sary grows out of the fact that the by-laws
do not name the hour of the day upon which
the meeting should be held. Section 820 of
the Civil Code declares that:

“When no provision Is made in the by-laws for
regular meetings of the directors * * ¢ all

meetings must be called by special notice in
writing, to be given.to each director. * * *”

‘Where the by-laws name the day for regu-
lar meetings, but do not name the hour of
the day, notice must be given. Thompson v.
Williams, 76 Cal. 154, 18 Pac. 153, 9 Am. St.
Rep. 187; San Buenaventura Mfg. Co. v. Vas-
sault, 50 Cal. 537.

[8] The meeting of stockholders on Novem-
ber 14, 1901, was held without the giving of
notice to stockholders, and its validity must
depend upon the showing either that it was
held with the written consent of gll of the
stockholders, or that all of the stockholders
were present. L. P. Lowe and S. C. Lowe
testify that they did not sign the consent to
holding sald stockholders’ meeting; that
they had no notice of a stockholders’ meet-
ing belng held at that time; and that they
were not present. The minutes of that meet-
ing recite that they were present, and the
certificate of bonded indebtedness which they
afterwards signed recites that the meeting
was held with their consent in writing.
These two witnesses are not contradicted by
the direct testimony of any witness.

{4] The meeting of the board of directors
on December 4, 1802, purporting to be a reg-
ular meeting of the board of directors, was
held without showing by any record in the
minutes the giving of any notice to the mem-
bers of the board, and the minutes show that
one director (8. C. Lowe) was absent
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L. P. Lowe also testified that he was not
present at that meeting and his testimony
is undisputed, except by the minutes of
said meeting. If L. P. Lowe and S. C.
Lowe were both absent, then there were
only three directors present, and no quorum
could be present without counting Thaddeus
Lowe as one of the three. The appellants
contend that this fact destroys the validity
of the resolution passed at that meeting di-
recting the delivery of the bonds in question
“to sald Caroline W. Dobbins and Thaddeus
Lowe.” The rule is correctly stated by ap-
pellants that a director cannot participate
in action of the board of directors of a cor-
poration authorizing a contract or the per-
formance of an act for his own benefit, nor
be counted as part of a quorum of the board
for the purposes of any such action by the
board. Wickersham v. Crittenden, 93 Cal.
29, 30, 28 Pac. 788; Pacifle, etc., Works v.
Smith, 145 Cal. 352, 78 Pac. 550, 104 Am. St.
Rep. 42. The said resolution cannot be ac-
cepted as any part of the authority for the
delivery of said bonds, if Thaddeus Lowe
was interested therein. It clearly appears,
however, according to the testimony of Mrs.
Dobbins, that, although he was a party
named with Mrs. Dobbins in the contract of
August 2, 1901, yet, in fact, Mrs. Dobbins
with her own money paid the entire cost of
the property that was conveyed to the Los
Angeles Suburban Gas Company in consider-
ation of these bonds, and the bonds were is-
sued to her. In other words, the contract
was so performed, as to consideration actu-
ally paid, that the bonds were the property
of the cross-complainant alone. This is nec-
essarily implied in the facts found and is
sustained by the evidence.

The proceedings which were necessary for
the creation of a bonded Indebtedness by a
corporation at the time of these transactions
are contained in section 359 of the Civil Code,
as amended in 1893. The form of these pro-
ceedings as conducted by the Los Angeles
Suburban Gas Company and shown in its
minutes and in said certificate is not objected
to by appellants. The force of the objection
is directed entirely against the validity of
the meetings themselves and for the reasons
which have been specified.

(6] Assuming now, for the moment, that
for want of proper notices the meetings of
November 7 and November 14, 1901, were
not legally called meetings of the corporation
or of its board of directors, we are met by
the suggestion that the corporation is not en-
titled to take advantage of these defects and
repudiate the bonds after having accepted
and appropriated to its own uses full value
thereof, paid out by the cross-complainant,
for its benefit, and the proceeds delivered
to it. The appellants deny that the deed and
bill of sale above mentioned were delivered
to the Los Angeles Suburban Gas Company.
The trial court found as a fact that they
were delivered, and, although there is a con-
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flict in the evidence, the finding is amply sus-
tained by the testimony given. We therefore
assume as a settled fact that the considera-
tion was received.

In McKee v. Title Insurance & Trust Co.,
159 Cal. 208, 220, 118 Pac. 140, 148, objection
was made on behalf of the creditors of Went-
worth Hotel Company, a corporation, that
the requirements of section 859 of the Civil
Code had not been complied with in the pro-
ceedings leading to the issuance of bonds of
the corporation. The bonds had been issued
without obtaining consent of two-thirds of
the stockholders, and without filing any cer-
tificate of creation of bonded indebtedness,
and, in fact, no attempt had been made to
comply with section 359 of the Civil Code;
but the corporation had received a valuable
consideration for the bonds. The court, aft-
er stating that a construction which would
make such bonds void in the hands of a hold-
er for value at the instance of other credi-
Ftors would be against equity and justice and
should not be favored, called attention to the
fact that in section 359 there 18 no provision
that bonds not issued in conformity there-
with shall be void either in favor of creditors
or at all.

“So far as such original issue is concerned,
the proceedings were evidently intended only as
a protection to the stockholders against such
issue without the consent of those having a two-
thirds interest, and not for the protection of
creditora. No stockholder is here asserting any
right or making any objection. The assignee in
insolvency represents the interests of the cred-
itors only. e is not suing on behalf of the
stockholders or in their interest, and there being
no fraud, he stands in the shoes of the corpo-
ration with regard to the bonds. The corpora-
tion has received the money obtained by means
of the bonds, and has applied it to the payment
of its debts and the cox:apletion of the hotel.
The money has thus inured to the benefit of the
corporation and its stockholders and of the gen-
eral creditors also, since it has unquestionabl
given a substantial value to a structure whi
would otherwise be comgamﬁvely worthless.
The corporation is therefore estop to dis-
pute the validity of the bonds, and the creditors
are likewise bound thereby. The real point of
the objection is that the manner of issuing the
bonds was so defective that the transaction was
ultra vires and void, notwithstanding that the
corporation received and holds the benefits there-
of. In regard to a similar claim the New York
Court of Appeals said: “That kind of plunder
which holds on to the property but pleads ultra
vires against the obligation to pay for it, has
no recognition or support in the laws of this
state.” Seymour v. Association, 144 N. Y. 333,
39 N. E. 365, 26 L. R. A. 859. The following
cases declare that neither the corporation nor
its creditors can, under like circumstances to
those here existing and under similar provisions
of the law, maintain such an attack on bonds
irregularly issued, and that the provisions of
such laws are for the protection of stockholders
only”—citing cases.

[6,7] Appellants offer two principal rea-
sons why they say that the cross-complaint
cannot rely upon an estoppel in this case.
The first objection is that no estoppel was
pleaded by the cross-complaint. At the trial
cross-complainant introduced evidence suf-
ficient to establish a prima facle case. If
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she had rested there, and if the defendants
here appealing had then introduced evidence
showing lack of due authorization, the cross-
complainant might then have presented evi-
dence to raise an equitable barrier against
defendants’ proof of want of authority, and
might have done this without pleading an
estoppel. The fact that in the trial of this
case the plaintiff, after establishing her pri-
ma facie case, introduced the other evidence
in anticipation of the defense of want of au-
thority, does not affect the merits of the case,
nor change the rule applicable with respect
to pleading. Blood v. La Serena L. & W. Co.,
113 Cal. 221, 229, 41 Pac. 1017, 45 Pac. 252.
Next it is asserted that estoppel cannot be
relied upon because deceit is an essential ele-
ment in estoppel and the cross-complainant
had actual notice of the fact that, as appel-
lants claim, the execution of said bonds was
pever duly authorized. The record shows
that Thaddeus Lowe was the agent of cross-
complainant with respect to the business
transacted under said contract of August 2,
1901. At the same time he was a director
of the corporation. Personally Mrs. Dobbins
did not acquire any knowledge of the details
of action or attempted action by the corpora-
tion. Under such circumstances, it would
not be equitable to enforce against cross-com-
plainant the consequences resulting from the
legal rule that knowledge on the part of her
agent 1s to be imputed to her as his princi-
pal. The scope of his agency seems to have
been extended only to the business of assist-
ing her in the performance of her part of the
contract wherein she purchased lands and
improved the same and conveyed the property
to the corporation. His presence at the meet-
ings of the board of directors and of the
stockholders of the corporation was in his ca-
pacity as a stockholder or as a member of the
board of directors and charged with a trust
in favor of the corporation. If, under those
cdircumstances, the corporation accepted a
valuable consideration from her, and secured
her acceptance of its bonds, the directors of
the corporation must be presumed to have
known of the alleged invalidity of those pro-
ceedings, and the knowledge of Thaddeus
Lowe was primarily his knowledge ag such
director. If, under such circumstances, he
concealed the facts from his principal Mrs.
Dobbins his other principal (the Los Angeles
Suburban Gas Company) should not be per-
mitted to take advantage of that conceal-
ment. ‘This position is further established by
the fact that the corporation, by the act of
all of its directors, including Thaddeus Lowe,
certified to the facts relled upon by Mrs.
Dobbins when she accepted the bonds and de-
livered the consideration therefor.

{8] We now return to the matter of the
notices given and the question of validity of
the meetings held. The finding of fact, that
there was a stockholders’ meeting, and that
there were directors’ meetings, at the times
above mentioned, implies that notice in writ-
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ing had been given of the directors’ meetings,
and that written consent had been given by
all of the stockholders for the holding of
the stockholders’ meeting. In our opinion, the
court was entitled to find that these notices
were given. Beginning with the presumption
of regularity of the proceedings shown in
the minutes kept by the secretary of the cor-
poration, the court was not bound to believe
contrary testimony of the witnesses L. P.
Lowe and 8. C. Lowe, in the face of their
own written certificate, which contradicted
their testimony. There being thus a conflict
in the evidence, we base our conclusion upon
the facts as found by the court. A like re-
sult must follow upon the question as to the
number of directors present at the directors’
meeting of December 4, 1902, On the one
hand we have the official record of the cor-
poration in its minutes, which show the pres-
ence of four directors, as against the testi-
mony of one of those four directors, given
nine years later, that he was not present at
the meeting.

[9] We find no merit in the suggestion that
the estoppel, even if good against the bonds,
cannot be relied upon to sustain the validity
of the trust deed or mortgage. The bonds
contain full recitals showing the execution
and recording of the ‘*“mortgage and trust
deed,” and the documents are all equally a
part of the transaction.

[10] Finally, it is claimed by appellants
that the decree entered herein is erroneous
in this, that it orders that the mortgaged
property be sold for satisfaction of the prin-
cipal, as well as for the due and unpaid in-
terest upon the bonds. This argument is bas-
ed upon the provision of the trust deed that,
if for a specified length of time default be
made in the payment of interest coupons,
the whole amount of the principal, ete., shall,
at the election of the trustee, be deemed im-
mediately due and payable; and, since the
trustee has never made such election and has
never instituted any proceeding to foreclose,
it i1s insisted that the remedy of the holder
of the bonds is limited to the right to have
the property, or so much of it, sold as is re-
quired for the satisfaction of accrued and un-
paid interest installments. If the trust deed
contained no other provision for advancing
the maturity of the entire obligation than
that above mentioned, the contention of ap-
pellants probably would have to be sustained.
But it further appears from the mortgage
that, under circumstances like those which
have arisen in this case and after the holder
of one-fourth of the bonds at that time out-
standing and unpaid shall have tendered to
the trustee satisfactory indemnity against
loss, expense, and lability that may be in-
curred by it in so doing, it shall be the duty
of the trustee to take such action pursuant
to the terms of the trust deed as the party
or parties tendering the indemnity may in
writing request. After the default had taken
place and the necessary space of time had
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passed, the cross-complainant, she being the
holder of all of the legally outstanding
bonds of this issue, made written demand
upon the trustee that it immediately
elect to consider the whole amount of
principal and interest of said bonds to be due
and payable, and that it institute proper pro-
ceedings to foreclose sald mortgage or deed
of trust, or to sell the property thereby con-
veyed or mortgaged, under the power of sale
therein contained, and fn said writing offered
to protect and indemnify the trustee in such
manner as it might require against loss, ex-
pense, and damage by reason of such fore-
closure and sale. The trustee indorsed on
said notice a refusal to comply with the de-
mand and request thus made. Under these
circumstances, the rights of the bondholder
should not be allowed to fail by reason of
the refusal or omission of the trustee to per-
form its duty. The court should put itself in
the place of the trustee, and, on demand of
the bondholder, should exercise its power to
enforce those rights. The situation is one
calling for the application of the maxim:

“That which ought to have been done is to be
regarded as done, in favor of him to whom, and
%!zainst bim from whom, performance is due.”

iv. Code, § 3520;' Beverly v. Blackwood, 102
Cal. 83, 36 Pac. 8378; Cutter v. Burroughs, 100
Me. 370, 387, 61 Atl. 767.

With respect to the plaintiff in the case,
the evidence is sufficient to sustain the find-
ing that the Los Angeles Suburban Gas Com-
pany recelved no consideration for the bonds
held by the plaintiff. The only evidence tend-
ing to show a consideration came in the form
of statements by the witness L. P. Lowe,
whose cross-examination showed that the
facts were not within his personal knowledge,
and the court very properly struck out the
answers thus given. There is other evidence
indicating absence of any consideration.

The judgment and the order denying the
motions of appellants for a new trial herein
are aflirmed.

We concur: JAMES, J.; SHAW, J.

On Rehearing.

PER OURIAM. The appellants Los Ange-
les Suburban Gas Company, People's Gas
Company, and People’'s Gas & Coke Company
have filled their petition for a rehearing of
this cause in the Second District Court of
Appeal.

[11] The' argument presented relates to
that part of the decree of foreclosure which
permits a sale to enforce payment of the
principal of the bonds as well as the accrued
interest thereon. In addition to the fact that
(under circumstances outlined in the opinion
heretofore filed) the trust deed made it the
trustee’s duty “to take such action pursuant
to the terms of this trust deed as the party
or parties tendering the indemnity may in
writing request,” we find that paragraph 12
of the trust deed provides as follows:
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“No bondholder or bondholders shall take any
proceedings to enforce the provisions hereof un-
til he shall have requested the trustee in writ-
ing to take proceedings and shall have tendered
to the trustee satisfactory indemnity as herein-
before provided, and the trustee shall have re-
fused or neglected after the lapse of a reason-
able time to take such proceedings.”

The words above quoted are equivalent to
a statement that after such request and re-
fusal the bondholders referred to may pro-
ceed in some appropriate manner to enforce
the provisions of the trust deed. We think
that the right to enforce the provisions of
the trust deed included the right to enforce
payment of the entire debt, and that this
right passed to the bondholders complying
with the conditions stated when the trustee
refused to proceed as requested.

The petition for rehearing is denied.

JAQUES et al. v. BOARD OF SUP'RS OF
YUBA COUNTY et al. (Civ. 1154.)

(District Court of Appeal, Third District, Cal-
ifornia. April 22, 1914.)

1. DRAINS (§ 13*)—REOLAMATION DISTRICT—
DE FaActo ORGANIZATION—'‘DE FAcTO COR-
PORATION"’—*‘DE FAcTo.”

Where there was an attempt to organize a
reclamation district under the laws relating to
the organization of such districts, and such
district for four years claimed to be and acted
as a reclamation district, it was, regardless of
the legality of its organization, a de facto cor-
poration; a corporation being a de facto corpo-
ration when a number of persons have organiz-
ed and acted as a corporation, conducting their
affairs by the methods and through the offi-
cers usually employed by corporations, assum-
ing the appearance of the counterfeit present-
ment of a legal corporate body, ‘“de facto”
meaning “of fact,” “indeed,” “in point of fact,”
“actually,” “really.”’

[Ed. Note.—For other cases, see Drains, Cent.

Dig. § 4; Dec. Dig. § 13.*

For other definitions, see Words and Phrases,

VOI:'I 622’751’. 1841-1843; vol. 2, p. 1840; vol. 8,

p. .

2. EVIDENCE (§ 29*)—JupICIAL NOTICE—GEN-
ERAL Law,

The court will take judicial notice of the
general law under which reclamation districts
may be organized.

{Ed. Note.—For other cases, see Evidence,
geélg.‘?ig. §§ 36, 37, 39, 4346, 48; Dec. Dig.

8. CorPORATIONS (§ 29*)—Dx Facto CorPo-
BATION—ATTACKING VALIDITY,

The validity of the organization of a de
facto corporation cannot be questioned by pri-
vate individuals, but only in quo warranto at
the suit of the state.

[Ed. Note.—For other cases, see Corporations,
Cent. Dig. §§ 77-79, 2504; Dec. Dig. 229.‘]

Appeal from Superior Court, Yuba County;
Eugene P. McDanlel, Judge.

Application by E. B. Jaques and others
against the Board of Supervisors of the
County of Yuba and others, for a8 writ of re-
view to amend the proceedings of the Board
of Supervisors of Yuba County relating to
the organization of a reclamation district

SFor other cases see same topic and section NUMBER in Dec. Dig. & Am. Dig. Key-No. Series'& Rep'r InJexes





